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TRANSNATIONAL ARMED CONFLICTS: THEIR HISTORY AND
DEVELOPMENTS IN A MODERN CONTEXT
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ABSTRACT

How shall a conflict, where a state is fighting against a non-state actor in the territory of another
state without the consent of the latter, be qualified? Does the absence of consent imply the existence
of international armed conflict between the two states in parallel with non-international armed
conflict? The present article will attempt to address those questions and, along with the review of
different scenarios of conflict classification, argue that conflict should be classified as international,

and the applicable law shall be determined accordingly.
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INTRODUCTION

Following the terrorist attacks of September 11, 2001, the recognition of terrorism as a
threat to humanity has increased significantly.” While states undertake wide-scale measures
against the threat of terrorism, the protection of the civilian population is becoming more
and more challenging.z Basic rights of the civilian population are infringed due to security
considerations.) Counterterrorist operations* often also violate the rules of international
laws As the example of Syria has demonstrated recently, the fight against terrorism can
turn into a tragedy for the civilian population.(’

Considering the above, it is key to ensure that actions of a forcign state, carried out in the
territory of the country (hereinafter as “territorial state”) from which a non-state actor
(NSA) operates, are regulated clearly and comprehensively. This need is furcher illuserated
by the fact that two major states involved in anti-terrorist operations, the United States
of America and Israel, deny the extraterricorial application of international human rights
instruments, including that of the International Covenant on Civil and Political Rights.?

Clearly, International Humanitarian Law (IHL) regulates such acts, provided that certain
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criteria are met; however, to what extent the relevant rules are applicable is dependent upon
conflict classification. According to the “Commentary” to the four Geneva Conventions,
relied upon as an authoritative interpretation of the Conventions and updated by the
International Committee of the Red Cross in 2016, unconsented armed intrusion designed
£o target a non-state actor (NSA) will be deemed as an attack against the territorial state
and, thus, will amount to international armed conflict (IAC).?

The present article looks at the possibility of the existence of “simultancous® armed conflicts
with the territorial state of a non-state actor (NSA) when that state has not consented to
the operations taking place in its territory. To this end, the first chapter will touch upon
the practical significance of the distinction between international armed conflict (IAC)
and non-international armed conflict (NIAC). The second chapter discusses the notion
of non-international armed conflict compared to transnational armed conflict. The third
chapter of the article analyzes under what conditions the actions directed against non-
state actors can be considered as an attack on a territorial state; and the fourth chapter
reviews the specific case of fighting NSA in occupied territories.

1. SIGNIFICANCE OF CONFLICT CLASSIFICATION IN DETERMINING THE
APPLICABLE LAW

International Humanitarian Law (IHL) strictly distinguishes international armed conflict
(IAC) from non-international armed conflict (NIAC)? and applies different rules to these
sicuations.” Although the set of rules regulating the two types of conflict are indeed coming
closer as time passes," a principal difference is still in place.”

What is the practical significance of conflict classification in terms of determining the
applicable law? It should be noted, that as far as treaty law is concerned, the difference
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remains considerable. The four Geneva Conventions” and the First Additional Protocol*
apply to IAC. The said treaties consist of detailed rules which, on the one hand, regulatc
the conduct of hostilities and, on the other, lay down proper guarantees to protect those
who do not or no longer participate in hostilities.> However, the scope of treaty rules
applicable to NIAC is quite limited.* Common article 3 to the Geneva Conventions for the
first time addresses situations of non-international armed conflicts.

The gradual approximation of the legal regimes rcgulating the two types of conflict can
be explained by considering two main factors. Firstly, some treaties adopted relatively
recently regulate the conduct of war without distinguishing between types of conflicts.”
Secondly, a considerable portion*® ofcustomary international law regulates NIAC as well™.

However, the picture might be drastically different when it comes to the enforcement of
the rules.® It should be noted in this regard that the Statute of the International Criminal
Court* contains a longer list* of war crimes prohibited in IAC.*

2. DOES THE LAW OF NON-INTERNATIONAL ARMED CONFLICT
ADEQUATELY REGULATE TRANSNATIONAL ARMED CONFLICTS?

It is important to understand what is meant by the notion of NIAC when addressing the
issue of “conflict classification”. Does the definition of non-international armed conflict
(NIAC) include transnational, extraterritorial conflicts,* or should the latter be regulated
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Geneva Convention (I11) Relative to the Treatment of Prisoners of War, August 12, 1949, 6 U.ST. 3316, 75 UNT.S.
135; Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War, August 12, 1949, 6 U.S.T.
3516, 75 UNIT.S. 287.
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by the legal regime of TAC?* Since these questions are directly relevant to the present
article, we will examine the normative content and the confines of Common Article 3 to
the four Geneva Conventions which for the first time addresses non-international armed
conflicts.

As the preparatory works of the Geneva Conventions illustrate,* non-international armed
conflict (NIAC) was always regarded as a conflict occurring in a sing]e state and not as a
conflict against non-state actors (NSA) as such.”” This interpretation is supported by the
wording of Common Article 3 itself that states that NIAC occurs “in the territory of one
of the High Contracting Parties. Taking into account the time of adoption of the Geneva
Conventions, one may conclude that NIAC at that moment was considered to be a conflict
encompassing actions of a state in its territory and not of a modern “war on terror”.

The “Commentary” to Common Article 3 also supports the interpretation that NIAC
occurs within the boundaries of a country.®® The Appeals Chamber of the International
Criminal Tribunal for the former Yugoslavia, in the Tadi¢ case, Cqu:ﬂly indicates that NIAC
takes place “within a state”* The Rome Statute, in general terms, refers to conflicts taking
place in the territory of a state. The logical interpretation of the said provisions, therefore,
appears to be that the meaning of non-international armed conflict (NIAC) is limited to

conflices chat arise in the territory of one state.

At the same time, some authors assert that, notwithstanding the historic context of the
adoption of the Geneva Conventions, the notion of NIAC has acquired a wider meaning
in the modern world and that this should be recognized’ In other words, although
historically the term of non-international armed conflict (NIAC) had been synonymous
with internal conflict, it cannot be denied that conflicts nowadays are more diverse and
that the relevant clauses of the Geneva Conventions should be interpreted accordingly.

Indeed, in the modern context, non-international armed conflicts (NIAC) may not
anymore be realistically considered to be synonymous with internal conflict. In view of
the foregoing, the historic characteristics® of NIAC may no longer be deemed adequate to
meet the challenges of modern times.
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3. OPERATIONS DIRECTED AGAINST NON-STATE ACTORS AS AN ATTACK
AGAINST A TERRITORIAL STATE

Under the basic rules of THL, the classification of conflict* is determined rather by the
parties to the conflict and not the territory to which the conflict might spread. For that
reason, most conflicts where states are fighting against non-state actors (NSAs) were
considered as NIAC,» regardless of whether they took place in the terricory of a state party
to a conflict or in another country.

Common Article 2 to the four Geneva Conventions states that the conventions “apply to
all cases of declared war or of any other armed conflict which may arise between two or more of the
High Contracting Parties”. There is no requirement of a threshold, such as intensity,* and the
resort to an armed force between two or more states automatically amounts to IAC. IAC
can also arise in a situation where a state employs unilateral force against another state and
the latter does not respond with military means.®

Does this mean that the use of armed force against the terricory of another state and not
its militnry forces will qua]ify as IAC? In cases where the consent of a territorial state is
present, most scholars agree that the conflict should be qualified as non-internacional
The answer is also straightforward where the intervention takes place to assist the NSA in
fighting against the territorial state. In such a case the conflict is international.

However, situations, where the unconsented intervention occurs to combat a NSA that
acts independently from the territorial state, are more challenging in practice.* If in such
a case force is used against the civilian population and civilian objects* the conflict should
be qualified as international.*” IHL does not require that targets of attacks be part of official
authorities, just as the attack does not need to be directed against the government.” The
government is merely one of the elements of the state; the territory and the population
constitute the other elements.* Thus, an attack directed against the territory, population,
or infrastructure of a state, amounts to the use of armed force against this particular state.

# Pictet (1952), supra, note 28, 32.

3 Anthony Cullen, The Concept of Non-International Armed Conflict in International Humanitarian Law,
(Cambridge: Cambridge University Press, 2010), 122.
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In Hamdan v. Rumsfeld,** the US Supreme Court implicitly classified the conflict between
the US and Al-Qaeda as non-international in stating that Common Article 3 was applicable
to the hostilities.#” The proponents of this classification argued that it best reflects factual
reality.®® Firstly, a classification of the conflict as a conflict between two states is avoided
where, in factual terms, that situation does not exist.”” Secondly, such a qualification
supports the fact that a state acting against a terrorist group does what the territorial state
should have done. Thirdly, the model allows states to apply appropriate rules of targeting
under the doctrine of continuous combat.5°

In the absence of the consent of a territorial state, the existence of a parallel” international
armed conflict was determined by the United Nations Commission of’ Inquiry tasked by
the Human Rights Council to examine the 2006 conflict in Lebanon* The Commission
held that “hostilities were in actual fact and in the main only between the Israeli Defense Forces
(IDF) and Hezbollah. The fact that the Lebanese Armed Forces did not take an active part in them
neither denies the character of the conﬂict asa legally cogm'zable international armed conﬂict, nor
does it negate that Israel, Lebanon and Hezbollah were parties to it....”» The Commission, inter
alia, referred to “a widespread and systematic campaign of direct and other attacks throughout
its (Lebanon’s) territory against its civilian population and civilian objects, as well as massive
destruction of its public inﬁ‘astrucz:ure, utilities, and other economic assets.> It is worth noting
that both Israel and Lebanon viewed the conflict as international even though the actions
of Israel were directed against Hezbollah and the Lebanese army did not use force against
Isracl.»

The above example also illustrates that it is often impossiblc to distinguish actions of a
foreign state against NSA from those against the civilian population and civilian objects
of the territorial state, considering the features of modern warfare.” For these reasons,
some scholars favor a “blanket classification® of territories as containing international and
internal armed conflicts®
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4. FIGHT AGAINST A NON-STATE ACTOR IN AN OCCUPIED TERRITORY
For the purposcs of this article, the issue of’ occupation is relevant because in certain cases
belligerent occupation can be an outcome of a fight against NSA, or such a fight might
take place in a situation where the occupation has already been established. Regarding
conflict classification in such cases, the judgment of the Supreme Court of Isracl on
“Targeted Killings* case® deserves attention. The case mainly concerned the policy of
“targeted killings® which was applied as a security measure® against terrorist groups® in
the territories occupied by Israel. In its review of the nature of the conflict, the Court cites
a relevant article of Professor Cassese® and concludes that military activities between the
occupying power and the NSA, even when the latter does not act under the control of the
territorial state, is regulated by the rules of IAC.® This position of the Court is shared by
some scholars.®

Others argue that the situation referred to above should be regulated by the law of non-
international armed conflict (NIAC) because the existence of international armed conflict
(IAC) requires the involvement of at least two hostile states.According to some scholars,*
the determining factor should be the applicable law. In this regard, it should be noted that
the law of occupation does not only regulate the relations between two states, but also the
relationship between occupying power and the local population® sets out the standards
for the treatment, and protection of the civilian population, and limits the power of the
occupying state. Moreover, one of the objectives of the law of occupation is to regulate
tensions that may arise between the local population and the occupying power. Such
tensions might turn into hostilities. For all of the above, it cannot be concluded that the
conflict should be qualified as non-international. Finally, the law of occupation recognizes
that the local population might get involved in acts directed against the occupying power;®
the regulation of such cases would remain within the framework of the law of occupation.®

In the case of Prosecutor v Lubanga, the Trial Chamber of the International Criminal Court
stated that as long as the conflict in the Ituri region (Democratic Republic of the Congo)

» Supreme Court of Tsrael, Public Committee against Torture in Israel v. Government of Israel, Case No. HC] 769/02,
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¢ Targeted Killings case, supra, note 59, paras. 16-23.
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Justice 5, no. 2 (May 2007): 340.
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the Isracli Targeted Killings case,” International Review of the Red Cross 89, no. 866 (June 2007): 374.
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7 W. T. Mallison; R. A. Jabri, “Juridical Characteristics of Belligerent Occupation and the Resort to Resistance by
the Civilian Population: Doctrinal Dcvelopment and Continuity,” George W:lshington Law Review 42, no. 2 (]anuary
1974): 208.

% Yoram Dinstein, The International Law of Belligerent Occupation (Cambridge: University Press, 2009), 279.

® See, e.g. Article 5 of Geneva Convention 4 and Article 45 (3) of Additional Protocol 1.
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between the Lubanga militia and Uganda, “did not arise between the two states”, it should
be quaiified as non-international 7 regardless of the paraiiei international armed conflict
(IAC) between the DRC and Uganda.”" Although the assessment of the Court represents a
sound classification of the conflict, it still might lead to incoherent interpretations.”

CONCLUSION

As the number of transnational armed conflicts is growing, compliance with International
Humanitarian Law (IHL) is becoming increasingiy difficult and inadequate against non-
state actors (NSA). It is therefore timely and important to recognize the construct of the
existence of “parallel international armed conflicts® in situations where armed activities
are carried out against non-state actors (NSA) without the consent of the territorial state.

However, regulating conflicts with a territorial state, on the one hand, and with a NSA,
on the other, creates practical difficulties in terms of the fragmentation of applicable law.
Often, due to geographical or other factors, it is not even possible to distinguish between
and delineate the two conflicts. Given the nature of these types of conflicts, it is of utmost
importance to reguiate eomprehensiveiy and c]eariy the actions of the foreign state, which
cannot be achieved by simply qualifying a conflict as non-international.

Given the complexity and the number of existing situations of conflict in many parts of
the world, only a few preliminary conclusions can be made based on the author’s review
of iegai instruments and scientific research: In case of extraterritorial armed conflict,
along with the recognition of the simultancous existence of international armed conflict
(IAC) with non-international armed conflict (NIAC), the integrity of applicable law
should be ensured, and that consequently fragmentation be avoided. This should entail the
application of the law in respect of international armed conflict (IAC) to the totality of the
conflict situation, with the exception of special targeting-, and detention rules that should
be applied to members of a non-state actor (NSA). The actions of foreign states must be
thereby also strictly regulated.

7 Prosecutor v Lubanga (ICC-01/04-01/06-2842), Trial Chamber, Decision, 5 April, 2012, para. 563.

7 Ibid.

72 Dapo Akande, ICC Delivers Its First Judgment: The Lubanga Case and Classification of Conflicts Situations of
Occupation, EJIL: Talk, Blog of European Journal of International Law, March 16, 2012, https://www.cjilcalk.org/icc-
delivers-its-first-judgment-the-lubanga-case/ [accessed 29.05.2020].



